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Transfer pricing

Effect of Board Circulars
Board Circulars are binding on the authorities, but not on the courts.
Matter of determination of arm’s length price is covered by section 144C,
which provides for the method by which disputes relating to transfer pricing
can be resolved. This section 144C can only be prospectively applied from
assessment year 2011-12. A Board circular altering the year of application
cannot have any legal effect as a mere circular does not have the effect of a
provision in law. It was under these circumstances, a circular issued in 2013
proposing to make variations in income under section 144C on or after
October 1, 2009 cannot, it was held, apply to a matter relating to 2009 by
the circular issued three years thereafter as was held in Vedanta Ltd. v. Asst.
CIT [2020] 422 ITR 262 (Mad). In other words, a legal provision can be
effective only from the date on which it becomes law and a circular making
it effective for a period even earlier is not binding on the courts and has to
be ignored as not valid in law. It is based upon the general proposition that
Board circulars are binding on the authorities and not on courts.
Schedular system of taxation

Property or business ?
A property meant for deriving rental income therefrom is to be treated
as a source of property income. But where it is used for the assessee’s business and not solely for deriving rental income, such income will be business income. Where in a rare case, the assessee’s business itself is finding
tenants for property owners, then the assessee’s activity is one of business,
so that the rental income received by him or the lease amount received
from the lessees will be assessable as business income and not income
from property as was decided in the facts of the case in a group of two
cases in PSTS Heavy Lift and Shift Ltd. v. Deputy CIT [2020] 422 ITR 497
(Mad). In coming to the conclusion, the law laid down by the Supreme
Court in Rayala Corporation P. Ltd. v. Asst. CIT [2016] 386 ITR 500 (SC)
and the decision in Raj Dadarkar and Associates v. Asst. CIT [2017] 394
ITR 592 (SC) was followed.
Income

(i) Disallowance under section 14A
Section 14A read with rule 8D has come into prospective operation from
assessment year 2008-09. Section 14A bars any expenditure, which is not
1.
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for earning the income brought to tax. It, therefore, disallows expenditure
in earning exempt income. Where expenditure was allowed on estimate at
5% in respect of dividend income, such allowance was upheld by the High
Court in CIT v. Syndicate Bank [2020] 422 ITR 298 (Karn). In coming to the
conclusion, the High Court pointed out that the substantial question of law
arising in this case was squarely covered by the decision of the Supreme
Court in CIT v. Essar Teleholdings Ltd. [2018] 401 ITR 445 (SC), wherein it
was held that section 14A read with rule 8D, being prospective, could not
be applied for a year earlier to amendment.

(ii) Cash credits
Cash credits can be added only in the year in which they were introduced in the assessee’s books and not in any other year. A borrowing
justified on the test of commercial expediency cannot be added on mere
suspicion. Where a credit has been accepted without any unreasonability or
perversity, the High Court would not interfere as mere suspicion is not
good enough to warrant addition as was decided in Ivan Singh v. Asst.
CIT [2020] 422 ITR 128 (Bom).
The tendency of the Income-tax Department to suspect and add every
cash credit as income has come in for adverse criticism of the High Court in
Adhithiya Gears P. Ltd. v. Asst. CIT [2020] 422 ITR 218 (Mad) in a case of
cash credits of Rs. 4,10,000 in three names supported by affidavit of the
lender, a close relative, in a transaction before a chartered accountant,
without any further examination. Even the appellate authorities, who have
similar duties had failed to exercise the same. The High Court found that
the law, that the burden of proof is on the assessee, could not be applied
without examining all the relevant facts. It is the duty of not only the
Assessing Officer, but also the appellate authorities, including the Tribunal,
to ensure that there is a foolproof case for addition of credits in the name of
a third party. An addition cannot be made without a solemn exercise on
the part of the authorities to find the truth. Where it has not been done, the
High Court remanded the matter back to the assessing authority to be
decided afresh within six months after examining on summons all the three
concerned creditors amounting in all to Rs. 4,10,000, because of lack of
proper enquiry as to the identity and creditworthiness and genuineness of
the transaction without which, no addition could have been made even as
pointed out by the Supreme Court in Roshan Di Hatti v. CIT [1977] 107
ITR 938 (SC), notwithstanding the law that the burden of proof is on the
assessee. The law also provides that a further burden lies on the Revenue
to show that the income is undisclosed by the assessee indicating the
source from which the amount is presumed to have been earned by the

© Company Law Institute of India Pvt. Ltd.

5

Income Tax Reports

2020]

25-5-2020

Landmark Cases—Volume 422

59

assessee. In the hierarchy of powers, it is often also overlooked by appellate
authorities, who have the same powers and duties as an Assessing Officer.
Hence, it was found in this case, there was no proper enquiry enjoined by
law. The addition disputed by the assessee before the High Court in this
case was remanded back to the Assessing Officer to be decided afresh after
proper examination of all the witnesses, subject to cross-examination.
In a matter of a decision relating to cash credits, the decision is usually
one relating to the facts and not law, so that the High Court will not entertain any appeal against the Tribunal decision on cash credits; where concurrent findings of the first appellate authority and the Tribunal were in
favour of the assessee, the Departmental appeal was dismissed as not involving any question of law by the High Court, in Pr. CIT v. Omprakash Dhanwani [2020] 422 ITR 315 (MP) following Santosh Hazari v. Purushottam
Tiwari [2001] 3 SCC 179, Mangalore Ganesh Beedi Works v. CIT [2015] 378
ITR 640 (SC), Sir Chunilal V. Mehta and Sons Ltd. v. Century Spg. and Mfg.
Co. Ltd. [1962] AIR 1962 SC 1314 and Hero Vinoth (Minor) v. Seshammal
[2006] 5 SCC 545. However, the special leave petition has been granted to
the Department against this judgment—[2020] 420 ITR (St.) 1.

(iii) Undisclosed income – section 69C
Where an assessee with substantial turnover made its main purchases
from ITC, the Assessing Officer still felt that the expenditure on account of
purchases from two parties were bogus. The reasoning of the Assessing
Officer was that the lorry receipts and other related documents reflecting
the movement of goods from purchase to sale, were not established. Since
the addition was based upon a negative presumption, it was deleted in first
appeal. The Tribunal upheld the order in first appeal pointing out that the
purchases were made through regular banking channels and no part of the
purchases was shown to be bogus in Pr. CIT v. Vaman International P.
Ltd. [2020] 422 ITR 520 (Bom).
Exemptions

(i) Interest on foreign currency loan
Interest on foreign currency loan may be either exempt under section
10(15)(iv)(f) or taxable where it is not exempt, it has not been subject matter of tax deduction at source, where such deduction is required. Where an
assessee claimed deduction of interest on foreign currency loan without,
however, deducting tax at source, such interest was disallowed under section 40(a). However, in view of the wider right to exemption under section
10(15)(iv)(f), the amount was allowed as a deduction in first appeal in the
view that section 40(a) was not attracted in view of specific exemption
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granted by the Department of Economic Affairs. It has also been made further clear that tax was not deductible at source, where the assessee had utilised the borrowing for repayment of domestic loan. It was in this context,
the deduction allowed in first appeal was upheld by the Tribunal. The High
Court held in CIT v. Seven Seas Distillery (Pvt.) Ltd. [2020] 422 ITR 229
(Mad), that in view of the specific exemption granted by the Ministry of
Finance, which permitted the borrowing, even if the borrowing is not for
repayment of domestic loan there could have been no need for tax deduction at source. On the fact that the foreign loan was utilised as working
capital, the exemption under section 10(15)(iv)(f) would have application as
such use would mean that utilisation is for industrial development. Apart
from grant of this specific exemption, there was no other justification in
respect of deductibility of interest on foreign loan used for industrial development in India.

(ii) Section 10(17A)
Section 10(17A) exempts a reward awarded to an individual for his public service in protecting public interest and service to society in a significant
manner as are ascertainable from the materials available in public domain.
It is under this law that the awards given by the Central Government in
respect of meritorious service in Kashmir and similar award for nabbing the
notorious activities of one Veerappan in Karnataka and Tamil Nadu came
up for exemption for President’s police medal among other awards. Such
awards received from the State Government were held to be exempt under
section 10(17A) in K. Vijaya Kumar v. Pr. CIT [2020] 422 ITR 304 (Mad),
while pointing out the merits of the award relating to action against Veerappan and to the sordid story of his kidnapping of the film star Rajkumar
and three others, so as to justify the award for distinguished services given
to the police personnel in the light of the notoriety of Veerappan and the
threat he posed to the country.
(iii) Section 10A/10B
Where stock options given to the employees were reversed, the profits
consequent thereon would have necessarily to be taken as export profits eligible for exemption under sections 10A and 10B. But the Assessing Officer
considered that the amount originally allowed for stock option to the
employees attracted tax though eligible to be treated as export income of the
assessee, so that the assessee is entitled to exemption of the amount of gain
resulting from non-exercise of the employee’s right to conversion of stock
option into equity shares. The reversal of stock option entries rendered the
income for exemption under section 10A/10B as decided in this case in
California Software Co. Ltd. v. CIT [2020] 422 ITR 514 (Mad) following
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Camiceria Apparels India P. Ltd. v. Asst. CIT [2019] 13 ITR-OL 193 (Mad)
and CIT v. Hewlett Packard Global Soft Ltd. [2018] 403 ITR 453 (Karn) [FB].
Charities

Registration
In order that a trust is exempt as a charitable institution, it should have
been registered under section 12A at the time of allowing the exemption.
Though the proviso to section 12A(2) justifies the exemption, it cannot
override the main provision nor could it be given retrospective effect. At
any rate, it is not a matter, which can be considered in appeal as the power
of registration is not vested in the appellate authority. In this context, the
proviso to section 12A(2) could not have been interpreted without considering the main section because the proviso has to be understood harmoniously with the main section, so that the Tribunal’s grant of exemption
with reference to the proviso to section 12A(2) is mistaken as it does not
override the main provision. The exemption allowed was, therefore, found
to be erroneous in CIT (Exemptions) v. Shiv Kumar Sumitra Devi Smarak
Shikshan Sansthan [2020] 422 ITR 468 (All). In this context, where the benefit of the Board circular was sought to be availed of, the High Court
pointed out that where the statute is clear, it is the statute, which has to be
followed and not the instruction. The instruction of the Board more liberal
in this regard also could not help the assessee as instruction of the Board
cannot override the statute.
A belated application may be considered for subsequent years as also
decided in this case. The right to exemption starts from the date of application of registration, where it is finally registered. The proviso to the provision enables recognition of exemption on application for registration. But
this power is given to the Assessing Officer and not the Tribunal, where no
assessment was pending before the Assessing Officer. Instruction contrary
to this law is not valid as it cannot run counter to statute. It is only where
application for registration had been ultimately accepted and the trust registered, the benefit of exemption would be available.
Business expenditure

(i) Interest on borrowed capital
Interest on borrowed capital lent to a sister concern interest-free as a
measure of commercial expediency, does not justify disallowance as
decided in Pr. CIT v. Gaursons Realty Pvt. Ltd. [2020] 422 ITR 123 (Delhi).
In another case, where the assessee lent its borrowed monies to sister
concerns at a lower rate, interest was partly disallowed. Commercial expediency was not considered. The concept of matching principles cannot be
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blindly applied for every transaction on the part of assessee. The rate of
interest charged is one of business decisions, on which the Revenue cannot
lightly disregard the agreement between parties, even where they are
members of the same group. Where similar issue has been decided in
favour of the assessee, disallowance of interest on borrowed capital under
section 36(1)(iii) was held unjustified in CIT v. Shriram Investments [2020]
422 ITR 528 (Mad). The High Court, in coming to its conclusion, referred to
the decision of the Supreme Court in S. A. Builders Ltd. v. CIT (Appeals)
[2007] 288 ITR 1 (SC).

(ii) Bad debt
Section 36(1)(viia) provides for deduction of any provision made in the
accounts towards bad debt. The language is clear and unambiguous. It is not
necessary for the assessee to prove that there was any bad debt during the
year as long as the provision was made. It was this law, which was pointed
out in CIT v. Syndicate Bank [2020] 422 ITR 460 (Karn) explaining that this
provision was intended as a matter of State policy to help scheduled commercial banks against the risk of non-realisation to ensure that only real
income is assessed to tax and not merely realisable income, which may not
be realised. The policy behind the law is available in Board Circular No. 346,
dated June 30, 1982 [1982] 138 ITR (St.) 10 explaining the object of promoting rural banking, where the risk of bad debt is significantly large. A
mere provision is, therefore, clearly deductible. The provision could not be
disallowed as a mere provision on grounds of equity. Since there is no equity
about the tax, where the language of law is clear, the law has to be followed
as was pointed out in CIT v. Kasturi and Sons Ltd. [1999] 237 ITR 24 (SC)
and Mahim Patram (P.) Ltd. v. Union of India [2007] 3 SCC 668.
(iii) Corporate social responsibility
The Gujarat High Court, in Pr. CIT v. Gujarat Narmada Valley Fertilizer and Chemicals Ltd. [2020] 422 ITR 164 (Guj), had occasion to deal
with general principles applicable for deduction as business expenditure
under section 37(1). It has listed the six conditions for deductions, viz.
(1) The expenditure should not be covered under the specific sections,
i.e., sections 30 to 36 ;
(2) The expenditure should not be of capital nature ;
(3) The expenditure should be incurred during the previous year ;
(4) The expenditure should not be of personal nature ;
(5) The expenditure should have been incurred wholly or exclusively
for the purpose of the business or profession ;
(6) The business should have commenced.
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The above principles have been elicited from 55 cases, which have been
discussed by the High Court. In summary, in order that a deduction may be
admissible under section 37(1), the connection established between the
expenditure and the object of such expenditure should be one of business at
the time the expenditure was incurred. The High Court pointed out to some
change in law in Explanation 2 to section 37(1) with effect from April 1, 2015
apart from the provision under section 135 of the Companies Act, 2013.
As regards Explanation 2 to section 37(1) barring deduction of amount
incurred in discharging corporate social responsibility, this provision,
which does not appear to have any justification in law was not questioned
as regards vires, but the expenditure incurred by the assessee was found
deductible in the light of its social obligation towards the society because of
its responsibility as a polluting company compensating the damage caused
by pollution as a social obligation for the undertaking. This law is all the
more applicable to a Government undertaking, which is obliged to follow
the State policy enshrined in the constitution. It is in this context, the various expenses incurred by this polluting company towards what it considered it to be its social obligation, was found to be admissible and not
barred under section 37(1), which is a general one against amount of
expenditure on corporate social responsibility and is not meant to be a total
bar for all its expenses towards social obligation especially in the light of
the fact that the assessee being a polluting company was obliged to undo
the damage caused by its pollution.
In this case, there were as many as 16 items of expenses, being either
donation or direct expenses, all for a social purpose. The High Court, notwithstanding the bar under section 37(1) found its way to allow these
expenses as not being barred under section 37(1) but admissible as per
established precedents falling under section 37. The High Court examined
as many as 55 precedents covering 45 printed pages for its conclusion on
various items of expenditure incurred on social obligations in the light of
the fact that it is a polluting company not falling within the bar under section 37(1) for expenses against what is meant for merely discharging corporate social responsibility. Notwithstanding the bar under section 37(1),
the nature of expenses have to be considered for admissibility for deduction and it was for this reason expenditure claimed under various heads
was discussed in detail along with precedents cited by either party to arrive
at the conclusion that the deduction allowed by the Tribunal was found to
be rightly admissible primarily because of commercial expediency, which is
a paramount consideration as pointed out by the Supreme Court in Panipat Woollen and General Mills Co. Ltd. v. Union of India [1986] AIR 1986
SC 2082, where it was decided that commercial expediency is a matter
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exclusively falling under the jurisdiction of the court as it is a matter to be
decided from a business point of view of a businessman and not to be
characterised in the shape of a ritualistic formula. It is only the expenses to
bring in profit of an enduring nature that may be disallowed as capital
expenditure, while all expenses relating to the assessee’s commercial activity would be required to be allowed. It is true, as observed by the High
Court, that the borderline between revenue and capital expenditure may
sometimes be too thin, but on proper application of law in relation to the
facts of the case, the decision should not be difficult.

(iv) Section 40(a)(ia)
An elaborate decision as regards deductibility of expenses in the light of
section 40(a)(ia), where tax is not deducted at source, points out to the likelihood of loss of revenue from omission to apply these provisions. The failure to deduct tax has been less harshly treated under section 271C than the
previous law limited to section 40(a)(ia). The Government recognised the
difficulties caused by bona fide failure to deduct tax, so that in a case, which
came up before the High Court in CIT v. S. M. Anand [2020] 422 ITR 209
(Karn), it was held that the disallowance under section 40(a)(ia) for failure to
deduct tax at source, could not have application for payments made by the
assessee, a contractor, to his sub-contractors, where the sub-contractors
have admitted their income and paid tax thereon following CIT v. Ansal
Land Mark Township P. Ltd. [2015] 377 ITR 635 (Delhi) and Pr. CIT v. Perfect Circle India Pvt. Ltd. [2019] 13 ITR-OL 78 (Bom) while dissenting from
Pr. CIT v. Manoj Kumar Singh [2018] 402 ITR 238 (All). The decision on
this case has taken a practical view that where there is no loss of revenue,
there should be sparing of liability for failure on the part of the deductor.
The High Court discussed the matter elaborately citing the precedents to
depart from the rigid view taken by the Supreme Court in CIT v. Vatika
Township P. Ltd. [2014] 367 ITR 466 (SC) in the light of further development of law in Ansal Land Mark Township P. Ltd’s case (supra) with which
both Bombay and Allahabad High Court had agreed. However, the matter is
pending before the Supreme Court in CIT v. Tide Water Marine International Inc. [2019] 412 ITR (St.) 38 (SC), which has to be finally decided on
the basis of outcome of the above pending case before the Supreme Court.
In another case, a legitimate business expenditure may still be not
deductible, if tax is not deducted at source, where it is so required by law as
provided under section 40(a)(ia). Where the assessee had failed to deduct
tax on payments to transporters in violation of section 194C, there was
non-deduction of tax at source, but then assessee was merely a commission agent not undertaking the transaction for which payment made was
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its own, so that failure to deduct tax under section 194C even without following the requirement of Form 15-I did not attract disallowance under
section 40(a)(ia) as was decided in Pr. CIT v. Dilipkumar Bapusaheb Patole
[2020] 422 ITR 426 (Guj). It was also noticed in this case that it was an
order passed after remand without noticing that the assessee was acting
merely as an agent, while there has been compliance with law by the truck
owners on whose behalf the assessee had acted. It was under these circumstances, that there was no failure to deduct tax at source under section
194C as was decided in this case following a decision of another Bench in
ITO v. Andhra Roadways [2015] 61 taxmann.com 203 (Ahd-Trib).
Fringe Benefits Tax

Constitutional validity of FBT
Constitutional validity of Fringe Benefits Tax (FBT) was upheld in view
of the wide power, which the Parliament has under Entry 97 of the Seventh
Schedule in Chapter XII-H as was decided by the High Court in T.T.K.
Prestige Ltd. v. Union of India [2020] 422 ITR 13 (Karn). In coming to the
conclusion, the High Court referred to the Supreme Court decision in Bengal SREI Infrastructure Development v. Union of India [2017] 397 ITR 757
(Cal) at page 759. It was in this context, the petition challenging the constitutional validity of Fringe Benefits Tax was unsuccessfully questioned.
Incentive deductions

(i) Section 80IB(10)
Incentive deduction under section 80-IB meant for housing was sought
to be availed of for a housing project. It was found in Bashyam Constructions P. Ltd. v. Deputy CIT [2020] 422 ITR 346 (Mad), that what is contemplated for relief is development and not mere building. A developer of
a housing project need not be the owner, so that the relief under section
80-IB(10) was allowed in first appeal on the inference that the assessee was
a developer, but was reversed by the Tribunal. The High Court found the
order of the Tribunal to be untenable, because the project was one of joint
venture agreement sponsored by the assessee as a developer along with
the builder with mutual rights and obligations inextricably linked. It is
under these circumstances, the deduction allowed in first appeal, though
reversed by the Tribunal, was found by the High Court to be a clear case of
a housing project meriting deduction under section 80-IB(10); the court
brought out a clear distinction between development and mere building
and dismissed the Tribunal order as erroneous, in first appeal. The High
Court found that the denial by the Tribunal did rise a substantial question
of law, so as to justify its interference.
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(ii) Section 80JJA
The assessee-company commenced its business of manufacturing and
exporting biological agents (enzymes) during the financial year 1999-2000.
The claim under section 80JJA was disallowed by the Assessing Officer on
his impression that it is available only for five years, while it is allowable for
8 years. The Tribunal noticed that the first year of business was a matter of
record. It was, therefore, found that, relief was available with reference to
the records. It is in this context that it was found that assessee was in the
fifth year of business under section 80JJA and deduction, therefore, was
allowed by the Tribunal and upheld by the High Court in Pr. CIT v. Maps
Enzyumes Ltd. [2020] 422 ITR 554 (Guj).
Set-off of loss

Losses of amalgamating company on amalgamation
Losses of amalgamating company is deductible, subject to the satisfaction of the requirement under section 72(2) read with section 72A. Before
enactment of section 72A, it was admissible for carry-forward and set off
under Sick Industrial Companies (Special Provisions) Act, 1985. Where
amalgamation is approved by the Central Board of Direct Taxes required
under section 72A as a part of sanction of rehabilitation scheme, the
requirement of section 72A should be understood to have been satisfied.
Where this right to carry forward and set-off of carried-forward loss in the
light of section 72A had been overlooked by the Assessing Officer, it is
open to the Commissioner to exercise his powers under section 263 and set
right the matter as was done in this case in CIT v. Lakshmi Machine Works
Ltd. [2020] 422 ITR 235 (Mad), which pointed out that the sanction of the
Board for scheme of amalgamation met the requirement of section 72A, so
that the Commissioner’s order under section 263 revising the order of
assessment to be in accord with this law under section 72A as was found in
this case of amalgamation of two companies in pursuance of a rehabilitation scheme. Where the Assessing Officer had allowed the right to carry
forward loss in the light of sanction of amalgamation scheme by the Board
for Industrial and Financial Reconstruction (BIFR), the Commissioner was
of the view that there was no application of mind on the part of the Assessing Officer before allowing the set off as he had recorded no reasons for
the set off. This order in first appeal that there was non-application of mind
by the Assessing Officer before set off was an erroneous view of the Tribunal as was evident from the very fact of approval by BIFR, which justified
the action of the Assessing Officer. It was under these circumstances, the
Commissioner’s order under section 263 in favour of the assessee was not
found by the High Court to be valid, as it was not a case, where the power
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under section 263 could be legitimately exercised because jurisdiction
under section 263 is available only where both the conditions for revision
are satisfied. In this case, it was not so as it was not an erroneous decision
though found to be prejudicial to the Revenue as the Assessing Officer had
followed the law laid down by the Supreme Court in Indian Shaving Products Ltd. v. BIFR [1996] 218 ITR 140 (SC). Since the concurrent requirement of error and prejudice are not present in this case, the action of the
Commissioner under section 263 was not found to be valid in the light of
the aforesaid decision, apart from the decision of the Supreme Court in
CIT v. Mahindra and Mahindra Ltd. [1983] 144 ITR 225 (SC). The High
Court pointed out that the powers of revision can be exercised only when
there is both error and prejudice.
Minimum alternate tax

Section 115JB
Insurance, banking and companies engaged in generation or supply of
electricity are excluded from the scope of section 211(1) of the Companies
Act, 1956. Book profits tax under section 115JB is not leviable on such
income in view of the amendment to section 115JB with effect from April 1,
2013 brought in to align with the provisions of the Income-tax Act as
decided in a group of cases in CIT v. ING Vysya Bank Ltd. [2020] 422 ITR
116 (Karn) as the profits so covered are not intended to fall within the
charging sections, so that such income, irrespective of whether shown in
the balance-sheet to be from investments or otherwise, cannot be brought
to tax when such income falls outside the scope of section 115JB.
Assessment

(i) Transfer of a case
A transfer of a case has to be done on the basis of recorded reasons.
Mere suspicion that the materials found are incriminating cannot justify
transfer. A mere observation that the transfer is necessary for purposes of
co-ordinated investigation is too general. In absence of more details, the
transfer order was set aside by the High Court in H.M. Steels Ltd. v. Pr.
CIT [2020] 422 ITR 160 (P&H).
The transfer order is based upon the inference that the assessee is covered by transfers as between the members of the same group being “related
concerns”. There is no material whatsoever to justify the inference of relationship, so that the transfer order was found to be invalid for not containing justifiable reasons and being cryptic, that too without putting the
Departmental inference to the assessee. The order cannot, therefore, stand,
so that it had to be set aside. However, in the light of further material not
earlier considered, the matter should receive further consideration. It was
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under these circumstances, the assessee’s petition was allowed with right
for the Revenue to cure the illegality in the present order after having access
to the material against which further objection can be filed within three
weeks, by which the matter can be decided afresh and a fresh order passed
after considering the further arguments in the context that the order of the
Deputy Director of Income-tax on which action was taken, had not been
put to the assessee, so that the assessee is entitled to one more opportunity
within three weeks, so that the lack of opportunity in the order gets cured.

(ii) Special audit under section 142(2A)
It is the opinion of the Assessing Officer that the accounts are complex
that special audit will be ordered after giving an opportunity to the assessee
to meet the Assessing Officer’s inference, where the account books and
material furnished are complex, so as to require special audit for Assessing
Officer to compute the income in accordance with law. The decision taken
by the Assessing Officer after application of his mind satisfies the requirement of law. Where the special audit was ordered, but the assessee had not
availed of the opportunity given to him before such order, the special audit
ordered could not be questioned as was decided in NBCC (India) Ltd. v.
Addl. CIT [2020] 422 ITR 429 (Delhi).
(iii) Notice under section 143(2)
Where corrections are made in the return at the suggestion of the
Assessing Officer himself, the corrected return is on par with original
return, so that the time limit for notice runs from the date on which original return is filed. The corrected return in such cases cannot be put on par
with revised return and apply the law related to extended time available for
revised return, so that the period of limitation does not get extended as was
decided in Kunal Structure (India) Pvt. Ltd. v. Deputy CIT [2020] 422 ITR
482 (Guj) following Dhampur Sugar Mills Ltd. v. CIT [1973] 90 ITR 236
(All). Where the notice under section 143(2) was issued by treating the corrected return as an original return, the assumption of time limit under section 143(2) by assuming the corrected return as the original return was not
correct, so that the notice under section 143(2) issued in this case being
belated with reference to the original return was held to be invalid being
barred by limitation.
In another similar case, where the assessee had merely rectified the mistakes in the return filed, it was held that there could be no inference of
revised return, so as to justify extension of time limit for issue of notice under
section 143(2). It is under these circumstances, the notice issued was found
to be time-barred as mere removal of defects in the original return did not
justify the inference of a fresh revised return, so that the notice under section
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143(2) within the extended time reckoned from the date of filing the rectified
return, was found to be barred by limitation, so as to be invalid as decided in
Atul Projects India (Pvt) Ltd. v. Union of India [2020] 422 ITR 478 (Bom)
following Prime Securities Ltd. v. Varinder Mehta, Asst. CIT [2009] 317 ITR
27 (Bom) and CIT v. Sohan Lal Chhajan Mal [2008] 307 ITR 53 (P&H).
Reassessment

(i) Valid
In Deepak Gupta v. Asst. CIT [2020] 422 ITR 92 (All), the High Court
decided that reassessment is valid by stressing the importance of the
expression “reason to believe”. A reason should be such as to cause justification for reassessment, so as to protect the Revenue as was pointed out
after an elaborate review of the case law on the subject especially of the
decisions of the Bombay High Court in Prashant S. Joshi v. ITO [2010] 324
ITR 154 (Bom) ; N. D. Bhatt, IAC of I. T. v. I. B. M. World Trade Corporation [1995] 216 ITR 811 (Bom) and Hindustan Lever Ltd. v. R. B. Wadkar, Asst. CIT (No. 1) [2004] 268 ITR 332 (Bom).
Reassessment jurisdiction arises, where there is failure on the part of
assessee to disclose all material facts with possible additional liability. The
Assessing Officer, even where he receives report from the Intelligence Wing
of the Department, has to make his own enquiries and have reason to
believe escapement of income to assume reassessment jurisdiction. It is only
then the requirement of “reason to believe” essential for reassessment jurisdiction will be satisfied. The law places greater responsibility, where reassessment is sought to be initiated four years from the end of the assessment
year. It is only where there is failure to disclose fully and truly all the material facts for assessment at the time of original assessment, there is scope for
reassessment jurisdiction as decided in a group of two cases in Experion
Developers P. Ltd. v. Asst. CIT [2020] 422 ITR 355 (Delhi). The scope of
“reason to believe” to justify reassessment jurisdiction has been elaborately
examined in this case involving tax implications of amalgamation.
(1) The assessee-company was engaged in the business of construction-development projects, which on amalgamation with a company, had
invested Rs. 36.91 crores in the amalgamating company and Rs. 183 crores
in the other. Investing companies were not in active business, so as to raise
a possible inference that these were floated merely as a conduit to funnel
funds into Indian companies. In such cases, notices may have to be issued
both to amalgamating and amalgamated companies, where original assessment has been completed in amalgamated company. Reassessment jurisdiction is possible where justified by facts. Where investment has been
made in the amalgamating company and such investment is sought to be
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taxed as undisclosed income, it is not necessary that action should be taken
both in the hands of investor and the investee. In the case of amalgamation, therefore, where there is liability for one, it is not necessary to issue
notice to both amalgamating and amalgamated company. This was the first
issue decided in this case.
(2) Since the investor in this case was not in regular business and a
report from the Directorate of Income-tax (Intelligence and Criminal Investigations) reported complex legal arrangements doubting the creditworthiness and genuineness on the part of investors mainly as regards the source
of funding and genuineness of the transactions, there is reason to believe.
This was the second matter decided in this case.
(3) It was also decided in this case, where amounts were shown to
have been received from the assessee’s holding company, the requirement
of examining the identity and creditworthiness of the holding company is
not spared, unless the source is explained.
In the facts of the case, reassessment jurisdiction was held justified in
the context of the claim of amalgamation being found to be not genuine.
There was no default in not issuing notice independently on the amalgamating and the amalgamated companies as only the company, which is
liable to tax need be the subject matter of reassessment. In respect of
money receivable in holding company, the genuineness of the source and
the creditworthiness of investors were found to be not fully disclosed, so
that the jurisdiction for reassessment was held justified even for this reason. Reassessment jurisdiction was examined in this case in the light of 30
precedents on the subject in a long order running to 45 printed pages.
(4) The law expects tangible materials for the inference of escapement
of income to justify reassessment jurisdiction even as explained in Asst.
CIT v. Rajesh Jhaveri Stock Brokers P. Ltd. [2007] 291 ITR 500 (SC). The
matter to be examined is not only escapement of income, but also that
there was reason to believe that income chargeable to tax has escaped liability as was pointed out by the Supreme Court in Sri Krishna P. Ltd. v.
ITO [1996] 221 ITR 538 (SC) and the decision of the Delhi High Court in
G. S. Engineering and Construction Corporation v. Deputy DIT (International Taxation) [2013] 357 ITR 335 (Delhi).
It was also pointed out in this case that mere change of opinion will not
justify reassessment jurisdiction as pointed out by the Full Bench decision
of the Delhi High Court in CIT v. Usha International Ltd. [2012] 348 ITR
485 (Delhi) [FB] following the guidelines of the Supreme Court decision in
Pr. CIT v. NRA Iron and Steel P. Ltd. [2019] 412 ITR 161 (SC), which
itself had followed the decision of the Supreme Court in Kale Khan
Mohammad Hanif v. CIT [1963] 50 ITR 1 (SC) and Roshan Di Hatti v. CIT
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[1977] 107 ITR 938 (SC), besides the decision of the Supreme Court in CIT
v. P. V. S. Beedies P. Ltd. [1999] 237 ITR 13 (SC) which was followed in
New Light Trading Co. v. CIT [2002] 256 ITR 391 (Delhi). The law on the
subject based upon the requirement of full and true disclosure of all material facts by the assessee was also to be considered in the light of the decision of the Supreme Court in Honda Siel Power Products Ltd. v. Deputy
CIT [2012] 340 ITR 53 (Delhi). Other precedents were also cited.
(5) A proper sanction by the authority required to sanction initiation
of reassessment proceedings is another basic requirement. Approval has to
be on proper exercise of mind and not made in a mechanical manner as
had been pointed out in a number of precedents.
(6) Notice is required only against the party on whom reassessment is
proposed to be made and not to others involved in the scheme of non-disclosure of income. The assessee against whom action is taken should be in
existence, so that action against an amalgamated company, which has
ceased to exist will not be valid even as pointed out in Pr. CIT v. Maruti
Suzuki India Ltd. [2017] 397 ITR 681 (Delhi). Notice should be not only in
the assessee’s name but in the capacity in which it is sought to be assessed,
as for example, in the case, where it may be assessable in the hands of individual or Hindu Undivided Family as was pointed out in CIT v. K. Adinarayana Murty [1967] 65 ITR 607 (SC). It is in this context, the notice on
the amalgamated company in respect of undisclosed income of the amalgamating company as a successor was upheld.
(ii) Not valid
Reassessment jurisdiction is not to be lightly invoked on mere suspicion.
Where four years have elapsed with the assessee having disclosed all the
relevant facts in original assessment, there can be no jurisdiction. It was so
held in Asianet Star Communications Pvt. Ltd. v. Asst. CIT [2020] 422 ITR
47 (Mad) after an elaborate review of the case law and a number of decisions of the Supreme Court including one of locus classicus in Calcutta
Discount Co. Ltd. v. ITO [1961] 41 ITR 191 (SC) and other decisions of the
apex court in Kantamani Venkata Narayana and Sons v. First Addl. ITO
[1967] 63 ITR 638 (SC) ; ITO v. Lakhmani Mewal Das [1976] 103 ITR 437
(SC) and Indo-Aden Salt Mfg. and Trading Co. P. Ltd. v. CIT [1986] 159
ITR 624 (SC). Particular reference was made to the decision of the Supreme
Court in Parashuram Pottery Works Co. Ltd. v. ITO [1977] 106 ITR 1 (SC).
In a similar case, reassessment notice was held to be not valid in Vanita
Sanjeev Anand v. ITO [2020] 422 ITR 1 (Delhi), where reassessment proceedings were initiated on wrong inference that no return was filed, while
a return had actually been filed and such return was accepted in normal
course.
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The scope of reassessment power was brought out by the High Court in
Pr. CIT v. Shodiman Investments Pvt. Ltd. [2020] 422 ITR 337 (Bom) following the law laid down by the Supreme Court in ITO v. Lakhmani
Mewal Das [1976] 103 ITR 437 (SC) and S. Narayanappa v. CIT [1967] 63
ITR 219 (SC), where the reassessment power was described as an extraordinary power to be exercised, where there are clear reasons, which link or
bring out the nexus with any escaped income.
This decision also stresses the importance of recorded reasons for reopening the assessment, which should reasonably justify the belief of escapement on the basis of tangible material as explained by the Supreme Court in
Asst. CIT v. Rajesh Jhaveri Stock Brokers P. Ltd. [2007] 291 ITR 500 (SC).
Yet another point decided by the High Court in this case on the same
issue of reassessment pointed out that a search on the basis of which suspicious transactions are inferred was not by itself enough justification for
reopening an assessment following CIT v. Videsh Sanchar Nigam Ltd.
[2012] 340 ITR 66 (Bom). It was incidentally also pointed out in this case
that the expression “reason to believe” implies the existence of tangible
materials, which alone can justify such belief, following CIT v. Sun Engineering Works P. Ltd. [1992] 198 ITR 297 (SC).
In another case, where an assessment originally made accorded with
law, but the relief granted in this assessment had to be withdrawn because
of retrospective amendment made later, there is no scope for reassessment
in such a case as the assessment at the time it was made accorded with the
then law as was decided in CIT v. Saint Gobain Glass India Ltd. [2020] 422
ITR 417 (Mad) following the decision of the Supreme Court in CIT v. HCL
Comnet Systems and Services Ltd. [2008] 305 ITR 409 (SC).
Interest

Grant from Government
In bringing to tax the amount of interest on surplus of Government grant
over and above the actual expenses, so as to require refund of the amount
with interest, the amount of interest on the balance in the bank, though
retained after it has become due for refund, the accrued interest can be
taken as additional grant in absence of any provision of refund of such interest by itself. On such a decision on the part of the Tribunal, no question of
law can be understood to arise as was decided by the High Court in Pr. CIT
v. Punjab Police Housing Corporation Ltd. [2020] 422 ITR 244 (P&H).
Search

Income from undisclosed sources
Where undisclosed income is discovered during the search at the premises of a partner of a real estate brokerage firm, an addition based upon

© Company Law Institute of India Pvt. Ltd.

19

Income Tax Reports

2020]

25-5-2020

Landmark Cases—Volume 422

73

some loose sheets found during search was made to the extent of
Rs. 78,88,222, upheld in first appeal and the Tribunal. On further appeal,
the High Court found that the search had not revealed any document disclosing undisclosed amounts nor was any unaccounted cash found in the
premises. There was no other record to justify the addition. When the matter went up to the High Court, it was found that there was nothing on
record to justify the addition, so that the deletion was upheld by the High
Court in Navneet Jhamb v. Asst. CIT [2020] 422 ITR 332 (P&H). While
coming to the conclusion, the High Court referred to the decision in K. P.
Varghese v. ITO [1981] 131 ITR 597 (SC), which places the burden of proof
squarely on the Revenue. A similar view was taken as regards alleged onmoney transaction by the Supreme Court in CIT v. P. V. Kalyanasundaram [2007] 294 ITR 49 (SC).
Post-search assessment

(i) Section 153A
Where there is a valid jurisdiction under section 153A on the basis of
materials found during search, the assessment is open not only for the
Assessing Officer but also for the assessee, so that any legitimate claim, even
if it had not been raised in original assessment, can be raised during the proceedings under section 153A as was pointed out by the High Court in Pr.
CIT v. JSW Steel Ltd. [2020] 422 ITR 71 (Bom) in the light of Circular No. 8
of 2003, dated September 18, 2003 [2003] 263 ITR (St.) 61 at 107, where the
scope of post-search assessment under section 153A has been explained. The
broad scope of proceedings under section 153A as understood by the Special
Bench was, therefore, upheld by the High Court in this case on the ground
that appeal filed by the Revenue does not give rise to any substantial question of law in questioning jurisdiction under section 153A of the Act.
(ii) Third-party jurisdiction
Where a search of a firm revealed undisclosed income of persons other
than the firm and its partners, action against them as third parties under
section 158BD is justified. So is the assessment in the status of Association
of Persons (AOP), when the income of such persons is assessed in the
same assessment. Levy of interest in such cases under section 158BFA(1)
on the assessee in the status of AOP in the assessment under section
158BD is valid. It was so decided by the High Court in Sri Venkatesha Bottles v. Asst. CIT [2020] 422 ITR 284 (Karn). It has been found in this case
that section 158BD was correctly applied in the light of clandestine parallel
businesses by the assessee firm along with four other partners, so as to justify jurisdiction under section 158BD. The normal law relating to the firm
under section 184 could not be applied, where there is discrepancy
J—423—6
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between the partnership deed, which contained the names of five partners,
while there were actually nine partners. It is under these circumstances, the
jurisdiction under section 158BD and the consequent levy of interest under
section 158BFA(1) was found to be valid.

(iii) Section 158BC
For invoking section 158BC, there should have been a search. It follows
that it should be a valid search. If it is a valid search, the income discovered
during such search is taxable. Where validity of the search is not established,
the addition for undisclosed income solely based on materials found during
invalid search could not be a valid one. On going through the records, the
High Court noticed the computation of undisclosed income was not confined to materials found during search as the same materials were found in
regular records of the assessee. It was found that the assessment in this case
suffered from various defects. Warrant of authorisation for search was not
produced before the Court in spite of an order fixing a time limit. It was also
found that there was no seizure at all of any material, so that the jurisdiction
under section 158BC itself was questionable. Further, the amount of undisclosed income related to years not covered by the search. It is under these
circumstances, the block assessment was found to be invalid in Ramnath
Santu Angolkar v. Deputy CIT [2020] 422 ITR 508 (Karn).
Recovery of tax

(i) Sale of attached properties
Where the matter of recovery by invoking section 179 of the Act has
attained finality with the auction of immovable properties, there can be no
grievance on alleged irregularities or illegalities after the proceedings under
section 179 as was pointed out by the High Court in Gauravbhai Hargovindbhai Dave v. TRO [2020] 422 ITR 134 (Guj). In this case, a writ petition was filed by the directors of the company for quashing the order of
attachment and proclamation of sale of property after the auction proceedings had attained finality. If there is any irregularity or illegality, it
could have been questioned only during auction proceedings and not after
the auction by way of a writ petition before the High Court. Incidentally,
the High Court noticed that the writ applicants had also filed an application for rectification under section 154 to the Deputy Commissioner and
that this could be subject matter of a hearing by the Deputy Commissioner
and disposal of the petition under the law.
(ii) Stay of demand
Recovery proceedings undertaken by the authorities often becomes questionable, where the demand itself is in dispute in appeal with a strong case in
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favour of the assessee or where the assessee is in such financial difficulties to
justify postponement of liability. It is only where the authorities come to the
conclusion that the recovery itself will be defeated, if coercive action is not
taken, that they can refuse stay. The power of stay is to be exercised by the
Department as a quasi-judicial authority vested with public duty, which
would mean that while protecting the interests of the Revenue, the hardship
of the assessee would require mitigation, were justified. The High Court, in
General Insurance Corporation of India v. Asst. CIT [2020] 422 ITR 248
(Bom), discussed the law relating to the circumstances in which recovery
proceedings are bound to be stayed. The Board Circular No. 530, dated
March 6, 1989 [1989] 176 ITR (St.) 240 concedes stay of demand, where there
are conflicting decisions of different Benches of the Tribunal or the High
Court besides giving further guidelines, which can be taken to be illustrative.
In another case, disputed tax pending resolution, it was held, could be
stayed, subject to conditions, where found necessary. In a case of a postsearch assessment on a trust, which claimed exemption under section
10(23C)(vi) and section 11, but was found ineligible under both, an appeal
against the cancellation of approval for exemption under section 10(23C)(vi)
was also pending before the Tribunal, but the appeals were dismissed.
Pending such dismissal, the demand was subject to a petition for stay
against the order in first appeal before the Tribunal. Since coercive action
was taken, the assessee filed writ petitions, which were dismissed as the law
does not provide for interference with any proceedings before the Tribunal
by the High Court. The assessments themselves cannot be questioned as
they were telescoped by the appellate orders in first appeal and the Tribunal.
Stay was sought before the Tribunal for the demand. But meanwhile the
movables had been attached, so that the assessee filed a writ petition
against the attachment of buses meant for facility of students. The attachment of the buses towards the pending demand was questioned by way of
writ petition by the assessee-trust since the attachment of buses affected the
students more, who cannot be made to suffer in a conflict between the
assessee and the Department. It is under these circumstances, the writ petitions against attachment of buses were allowed by the High Court in Prathyusha Educational Trust v. TRO [2020] 422 ITR 291 (Mad). The High Court
also directed the Department to deal with the stay petition afresh taking
into consideration the interest of the students in the matter of attachment of
buses. The High Court, while passing the order, pointed out that it had not
concerned itself with the merits of the issue before the Tribunal but only
with the stay petition, which has been decided in accordance with law.
Stay of disputed tax especially in the case of a high-pitched assessment
is a matter to be seriously considered. There is a prima facie case for stay,
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where the assessee had obtained exemption as a charitable institution
being a registered society from 1973 onwards. The Department raised for
the first time an objection during assessment year 2016-17 that the exemption was not justified due to some tenancy agreement with associated companies though this arrangement was continued from 1973. With the return
of income for the year disclosing the tenancy, whatever be the justification
for taking a different view in assessment, stay was bound to be granted as
was held in TVS Charities v. ITO (Exemptions) [2020] 422 ITR 548 (Mad),
so that the order refusing stay was quashed restraining further recovery
action till the disposal of appeal within next three months.

(iii) Liability of directors
Section 179(1) provides for joint and several liability of directors of a private company for the dues of the company, subject to conditions. The provision provides for liability of the directors only when the taxes could not
be recovered at all from the company. Where a notice issued is against the
director for the dues of the company, notice should express the satisfaction
that the amount had not become recoverable from the company. Notice is
otherwise invalid as pointed out in Sonal Nimish Patel v. Asst. CIT [2020]
422 ITR 275 (Guj). At the same time, in this case, it was also pointed out, in
the particular facts and circumstances of the case mentioned in an affidavit,
where the recovery proceedings had been initiated prematurely, that it was
open to the Department to prove by filing an affidavit-in-reply that the
action taken is within the scope of section 179.
Refund

Condonation of delay
Where the assessee is entitled to refund, it is ordinarily expected that it
will be granted by the Assessing Officer himself as soon as such right arises
as on completion of assessment or appeal proceedings. Where it has not
been done, it has to be granted on application by an assessee. Even if such
application is delayed, such delay is required to be condoned as conceded by
the instruction of the Central Board of Direct Taxes under section 119(2)(b)
of the Act. Where the delay was not condoned by the Board on the ground
that the delay was inordinate and suffered from laches, the High Court
found that in such circumstances, the request for condonation of delay can
be rejected. It is not that in every case, the application for condonation
should be conceded. Where the delay was more than six years, the upper
time limit fixed for condonation and the assessee had not explained the
inordinate further delay, it was held that the refusal on the part of Central
Board of Direct Taxes to condone the delay in the application for refund was
justified as held by the High Court in R. Ramakrishnan v. CBDT [2020] 422
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ITR 257 (Karn). The High Court pointed out, where the assessee petitioner
had “slept over the matter” for a period of five years without any satisfactory
reason therefor, that the Board was justified in declining to condone the
delay in the facts and circumstances of the case.
Revision

Section 263
Mere error in an assessment order does not confer revisional jurisdiction
on the Commissioner unless it causes prejudice to the Revenue. This is the
law laid down by the Supreme Court in Malabar Industrial Co. Ltd. v. CIT
[2000] 243 ITR 83 (SC), which was followed in CIT v. Madura Coats Ltd.
[2020] 422 ITR 390 (Mad). Since there should be both error and prejudice,
mere prejudice to the Revenue may not justify revisional jurisdiction as was
noticed in the facts of this case in a matter of working of relief under section 80HHC. In this case, where the assessee had independent source of
income like rent, commission, brokerage, etc., requiring 90% of such
income to be reduced from gross total income to arrive at business income,
any failure to observe the correct head of income may result in erroneous
conclusion in respect of admissible expenditure, so that the mistakes in this
regard can justify revisional jurisdiction.
In the same case, where the assessee had income from processing raw
cashewnuts for third parties, which having nothing to do with the assessee’s
export business, was treated by the assessee as merely incidental, there
could be an error falling under revisional jurisdiction, where an income not
falling under export profits has been wrongly accepted. In computation of
export profits not all receipts can be attributed to exports. Indirect taxes like
excise duty cannot be included as part of export turnover as was also
decided in this case following CIT v. Lakshmi Machine Works [2007] 290
ITR 667 (SC). At the same time, it was also pointed out that every mistake or
error is not covered by jurisdiction as pointed out in Malabar Industrial Co.
Ltd.’s case (supra). It is on application of this law, the Tribunal order setting
aside the Commissioner’s revisional order was upheld by the High Court.
Tax collection at source

Tendu leaves
Tax collection at source is attracted in respect of any payment for processing, where the tax is collected from the recipient of the service. Exemption, however, is permitted under section 206C. But payments for trading
in alcoholic liquor, forest produce, scrap, etc., are outside the purview of
this tax. In view of the exception for goods utilised for manufacturing, processing or producing articles or things, this exemption has to be construed
strictly with the burden on the assessee. Where the processing is an inter-
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mediary process in the course of manufacture, the application of provision
is spared. The interpretation of this provision came up in the case of tendu
(leaves) used for manufacture of beedies. The processor himself being
exempt, the liability being confined to traders by a circular dated January
10, 1996, the validity of which was challenged by an association in the case
of Gondia Beedi Leaves Contractors Association v. Union of India [2020]
422 ITR 404 (Bom). But the challenge was unsuccessful in view of the activities of the contractors involved during sprinkling of water to maintain
moisture, sorting out and screening leaves, bundling them and preserving
the quality and colour. In spite of all these activities, tendu leaves did not
lose their character as tendu leaves. Since the assessees were not manufacturing beedies, the exemption from tax collection at source under section 206C was held unavailable as no processing was involved as the activities undertaken by assessee did not constitute processing. The High Court
in this case relied upon the decision of the Supreme Court in Chowgule
and Co. P. Ltd. v. Union of India [1981] 1 SCC 653 for its conclusion that
unless the processing results in bringing about a different produce, the
matter is not covered for taxation. Processing only, where it is understood
as an intermediary process as in the case of manufacture of beedies,
exemption could be availed of and not where the assessee merely purchases tendu leaves from forest department of the State Government.
Tribunal

Its powers
The Tribunal can recall its order, where the original assessment had
been made without opportunity to the parties concerned or wrongly
decided ex parte for non-prosecution. In such case, where there has been
no adjudication, the power of the Tribunal to recall the order made earlier
would be justified as was decided after a review of some precedents on the
subject especially one rendered by the Supreme Court in Sree Ayyanar
Spinning and Weaving Mills Ltd. v. CIT [2008] 301 ITR 434 (SC). The
High Court, for its conclusion in Golden Times Services Pvt. Ltd. v. Deputy
CIT [2020] 422 ITR 102 (Delhi), relied upon the decisions of the Supreme
Court in D. Saibaba v. Bar Council of India [2003] 6 SCC 186, Raja Harish
Chandra Raj Singh v. Deputy Land Acquisition Officer, AIR 1961 SC 1500,
Assistant Transport Commissioner (Administration) v. Nand Singh [1979]
4 SCC 19 and Raj Kumar Dey v. Tarapada Dey [1987] 4 SCC 398. It also
pointed out to the decision of the Supreme Court in CIT v. S. Chenniappa
Mudaliar [1969] 74 ITR 41 (SC).
Penalty

Section 271(1)(c)
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Penalty in international transaction may require reference to the Double
Taxation Avoidance Agreements, if any, between the two countries in
actions giving rise to penalty. In a matter of income covered by the Double
Taxation Avoidance Agreements between India and Japan, the assessee
questioned in a group of cases in Toyota Kirloskar Motor P. Ltd. v. Union
of India [2020] 422 ITR 138 (Karn), the validity of section 271(1)(c) itself in
respect of such income. The High Court dismissed the petition on the finding that there is no absolute bar for levy of concealment penalty under the
agreement. All that the assessee has to do is to show that there was due
diligence on his part and the exercise of good faith, so that the omission
does not automatically justify levy of penalty. There is absolutely no bar for
levy of penalty merely because income may be covered by the Double Taxation Avoidance Agreements. Levy of penalty always involves questions of
fact to be considered on merits and not considered to be immune from
penalty in the context of the Double Taxation Avoidance Agreements
between India and Japan, where there is no bar against levy of penalty,
which is otherwise justified. Reference was made to the Supreme Court
decision in CIT v R. M. Muthaiah [1993] 202 ITR 508 (Karn), where it was
explained that the law including one of penalty would require to be
enforced following the principles laid down by the Supreme Court in
Union of India v. Azadi Bachao Andolan [2003] 263 ITR 706 (SC). Penalty
in such cases depends on facts of the case. Unless there is a bar in the
agreement, penalty cannot be avoided. It was under these circumstances,
writ petitions filed by a group of two non-residents were dismissed with
direction both to the Assessing Officer and the appellate authorities to consider the merits of the case in accordance with law.
Jay Chemical Industries Ltd.’s case

The following issues were decided by the High Court in Pr. CIT v. Jay
Chemical Industries Ltd. [2020] 422 ITR 449 (Guj).
Exemption under section 80-IA : Section 80-IA allows relief for industrial undertakings engaged in production of power. The question, whether
steam produced could be treated as power on par with electricity, wind or
thermal energy came up before the High Court in this case. The issue in
this case related to generation of steam, which was accepted as energy
constituting a power, so as to be eligible for relief under section 80-IA(4).
Disallowance under section 14A : Assessee had incurred expenditure
on interest to the extent of Rs.32,64,147 as capital expenditure towards
capital work-in-progress, so that it has necessarily to be capitalised and
could not be allowed as a deduction as decided by the Tribunal and upheld
by the High Court.
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Interest on borrowed capital : Additional interest cannot be disallowed

as different following the guidelines issued by the chartered accountants.
The High Court found that the Tribunal order did not involve any question
of law to justify the interference.
Lakshmi Machine Works Ltd.’s case

The following issues were decided by the High Court in CIT v. Lakshmi
Machine Works Ltd. [2020] 422 ITR 540 (Mad).
(1) Carry-forward and set-off of losses in the case of amalgamation :
Where Sick Industrial Companies (Special Provisions) Act, 1985 was in
force, the accumulated loss and unabsorbed depreciation could be availed
of by the amalgamated company under the above special Act.
Where the carried-forward loss was allowed to the amalgamated company, the Commissioner acting under his revisional jurisdiction under section 263 felt the adjustments as unjustified. The objection of the Commissioner was regarding the claim for additional depreciation, which was
allowed. According to the Commissioner, this was not admissible as the
assessee was not in the business of production and generation of electricity
by setting up windmills. But then section 32(1)(iia) entitled the assessee to
additional depreciation, so that revisional order in assuming the set off and
deduction of additional depreciation to be unlawful, was found to be erroneous in the light of section 72A, which permitted such set off, while additional depreciation was a matter of right under section 32(1)(iia) of the Act.
Since reference has been made to the Sick Industrial Companies (Special
Provisions) Act, 1985 which required approval of the Board for Industrial
and Financial Reconstruction (BIFR) in absence of which, the set off was
felt to be incorrect, the exercise of power of revision under section 263 was
justified. Such approval being no longer a requirement, the Tribunal
decided both issues in favour of the assessee.
(2) Revision : As regards revisional order under section 263, it was
found that the revisional order did not show that the assessment order was
both erroneous and prejudicial, so that it was liable to be set aside following Indian Shaving Products Ltd. v. BIFR [1996] 218 ITR 140 (SC) and
CIT v. Lakshmi Machine Works Ltd. [2020] 422 ITR 235 (Mad).
(3) Depreciation : The High Court held that the Tribunal was also
right in confirming the deduction of additional depreciation for purchase of
windmills, since section 32(1)(iia) would permit such deduction, though
the assessee was not in the business of production and generation of electricity. In coming to this conclusion, it followed the decision in CIT v. VTM
Ltd. [2009] 319 ITR 336 (Mad).
——————
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tax amount of sale consideration—Revision erroneous—Kumar Rajaram
v. ITO (International Taxation)
(Mad) . . .

185

© Company Law Institute of India Pvt. Ltd.

Income Tax Reports

xiv

Income Tax Reports

25-5-2020

64

[Vol. 423
PAGE

Double taxation avoidance—Deduction of tax at source—Insurance
company—Surveyors’ fees paid for services rendered in U. K. and not taxable in India according to DTAA—Absence of permanent establishment
and recipient not taxable in India—No technical knowledge that could be
independently applied by assessee has been obtained—No liability to
deduct tax at source—CIT, LTU v. Royal Sundaram Alliance Insur(Mad) . . .
ance Co. Ltd.

122

Draft assessment order—Assessment—International transaction—

Determination of arm’s length price—Order under section 144C—Order
set aside and fresh assessment ordered—Fresh draft assessment order
necessary—Principal CIT v. Andrew Telecommunications P. Ltd.
(Bom) . . .

503

Employees’ contribution to provident fund and employees’ State
insurance—Business—Delay in payment—Duty of employer under sec-

tion 38 of Employees’ Provident Funds and Miscellaneous Provisions Act,
1952 to pay contribution deducted from employee’s wages “within fifteen
days of the close of every month”—Order of Tribunal restoring issue of
additions made on account of late payment of employees’ contribution to
provident fund and employees’ State insurance—Erroneous—Principal
(Guj) . . .
CIT v. Suzlon Energy Ltd.

608

Exemption—Capital gains—Sale of residential house and purchase or
construction of new residential house within stipulated time—Construction of new residential house need not begin after sale of original house—
Principal CIT v. Akshay Sobti
(Delhi) . . .

321

——Charitable institution—Denial of exemption—Activity for profit—
Effect of proviso to section 2(15)—Concurrent finding of appellate authorities that the assessee was charitable institution—Event organised to raise
money—Amount earned entitled to exemption—CIT (Exemptions) v.
United Way of Baroda
(Guj) . . .

596

——Charitable purpose—Registration of trust—Factors to be considered—Satisfaction about objects and genuineness of assessee—If objects
later found not genuine authority has option to cancel registration—Prin-

cipal CIT (Exemptions) v. Shri Nathji Goverdhan Nathji Chari(Cal) . . .
table Trust

69

——Long-term capital gains—Concurrent finding of fact on appreciation of evidence by Assessing Officer and appellate authorities that transactions not genuine—Burden of proof—No evidence of actual sale produced by assessee—Denial of exemption—Proper—Income-tax Act, 1961,
(Delhi) . . .
s. 10(38)—Suman Poddar v. ITO

480

Exploration and extraction of oil—Business expenditure—Conditions precedent for deduction—Expenditure should be infructuous or
abortive exploration expenses and area should be surrendered prior to

© Company Law Institute of India Pvt. Ltd.

65

Income Tax Reports

2020]

25-5-2020

General Index

Exploration and extraction of oil (Contd.)—

commencement of commercial production—Meaning of expression “surrender”—Does not always connote voluntary surrender—Assessee entering into production sharing contract with Government of India and
requesting for extension at end of contract period—Government refusing
extension—Assessee entitled to deduction under section 42(1)(a)—Prin(Bom) . . .
cipal CIT v. Hindustan Oil Exploration Co. Ltd.

xv
PAGE

465

Fringe benefits tax—Charge of tax—Condition precedent—Relation-

ship of employer and employee—Free samples distributed to doctors by
pharmaceutical company—Not fringe benefit—Amount spent not liable
to fringe benefits tax—Income-tax Act, 1961, s. 115WA—Principal CIT
v. Aristo Pharmaceuticals P. Ltd.
(Bom) . . .

295

Heads of income—Capital gains or income from other sources—
Acquisition of land—Compensation—Interest on enhanced compensation—Specific provision introduced treating interest as income from other
sources—Effect of amendment in law—Interest was income from other
sources and not capital gains—Income-tax Act, 1961, ss. 45, 56(2)(viii),
(P&H) . . .
264—Mahender Pal Narang v. CBDT

13

——Income from house property or business income—Assessee not
merely renting out commercial space but providing common facilities and
amenities to occupiers to run their business—Receipt of charges from
licensees for services provided—Business income—Income-tax Act, 1961,
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according to DTAA—Absence of permanent establishment and recipient
not taxable in India—No technical knowledge that could be independently applied by assessee has been obtained—No liability to deduct tax
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